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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

In the Matter of

Rulemaking to Amend Parts 1, 2, 21, and 25
of the Commission I s rules to Redesignate
the 27.5-29.5 GHz Frequency Band, to
Reallocate the 29.5-30.0 GHz Frequency
Band, to Establish Rules and Policies for
Local Multipoint Distribution Service and
for Fixed Satellite Services

To: The Commission

)
)
)
)
)
)
)
)
)

CC Docket No. 92-297

REPLY COMMENTS OF THE CHIEF COUNSEL
FOR ADVOCACY OF THE UNITED STATES

SMALL BUSINESS ADMINISTRATION

SUMMARY

The Office of Advocacy hereby submits its Reply Comments in response to the First

Report and Order and Fourth Notice of Proposed Rulemaking ("Notice") in the above-

captioned proceeding. The Office of Advocacy opposes that part of the proposed rule that

would reallocate the 31.0-31.3 GHz band exclusively to Local Multipoint Distribution Service

(LMDS) on a primary basis. The Notice fails to consider the impact such a reallocation

would have on existing users of this spectrum, which are largely small governmental entities

and small businesses. The Office of Advocacy urges the Commission to respond favorably to

comments that suggest the possibility of a negotiated settlement regarding the shared use of
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this spectrum. The Commission should assist all parties in developing a negotiated settlement

that would accommodate all users and effect the overall purposes of this docket.

I. THE COMMISSION SHOULD NOT SIMPLY DISPLACE INCUMBENT

LICENSEES OF THE 31.0-31.3 GHz BAND BUT SHOULD ACCEPT

NEGOTIATED PROPOSALS FOR SHARED USE OF THE SPECTRUM

The Notice proposes a reallocation of the 31.0-31.3 GHz band from current users to

LMDS use. 1 While the need for additional spectrum for LMDS is clear given the outcome

of the negotiated settlement between the various parties competing to use the 28 GHz band, it

is not necessary for the purposes of the Commission's rulemaking that incumbent licensees in

the 31.0-31.3 GHz band be simply displaced from their current uses.

The Notice and the IRFA make it clear that the incumbent licensees in the 31.0-31.3

GHz band operate on a non interference basis. The Notice also asserts that, according to the

Commission's rules, such licensees have no rights to protection from interference from other

licensees. It is certainly true, however, that the Commission's rules do not require the

Commission to displace such licensees. In such instances, regardless of the status of the

licensees I rights, the Commission has traditionally attempted to develop a shared use plan that

would accommodate all parties' spectrum needs. This has been the case in this very docket

lNotice at " 95-104.
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between another set of competing interests in another band of spectrum. 2

The Office of Advocacy understands from conversations with the commenters to this

proceeding that Sierra Digital Communications has been in negotiations with the LMDS

manufacturers and licensees and will be proposing a shared use plan to the Commission. The

Office of Advocacy specifically supports the tentative proposal suggested by Sierra Digital

Communications in discussions with this office (which is expected to be submitted by Sierra

in comments to the Commission). While all parties are not yet in final agreement, this

process holds the prospect of accommodating all parties I interests while at the same time

accomplishing the policy goals of the Commission in this docket.

II. THE NOTICE'S INITIAL REGULATORY FLEXmILITY ANALYSIS

UNDERESTIMATES THE NUMBER OF AFFECTED ENTITIES AND FAILS

TO CONSIDER SIGNIFICANT ALTERNATIVES TO DISPLACING

INCUMBENT LICENSEES IN THE 31.0-31.3 GHz BAND.

A. The IRFA Underestimates the Number of Small Entities that Would be

Affected by Reallocation of to 31.0-31.3 GHz Band.

Section IV of the Notice's IRFA sets forth a description and estimate of the number of

2Jt is interesting to note that one of those sets of parties, the potential LMDS operators
had no greater rights to the bandwidth in question than do the 31.0-31.3 GHz incumbents.
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small entities to which the proposed rule will apply.3 It estimates the number of small

incumbent licensees at "25 or 26".4 It is this Office's understanding that this number

understates the number of entities affected by the reallocation of this spectrum. The

comments submitted by Sunnyvale GDI, Inc. indicate that there are in excess of forty

incumbent local governments that hold licenses in this band. S A manufacturer of the

equipment used by the incumbent licensees further estimates that there are as many as a

hundred incumbent licensees -- both public and private -- in this band. 6 The rule will also

have an impact on the manufacturers of the relevant equipment and their resellers.7

Furthermore, the number of small governmental entities that are licensees of this technology

is expected to grow significantly given that the traffic control technology marketed by

Sunnyvale GDI has only recently come to market.

B. The IRFA Fails to Consider Significant Alternatives as Required by the

Regulatory Flexibility Act.

3Notice at pp. 74-5.

4Id. at 75.

SComments of Sunnyvale GDI, Inc. at attachments.

tTelephone conversation with Hal Tenney, President, Sierra Digital Communications,
Inc., August 22, 1996.

7The manufacturers of equipment used in the 31.0-31.3 GHz band include Sierra Digital
Communications, Inc. and Westech, Inc, both apparently small businesses. There are also
over a dozen marketers/resellers of this equipment virtually all of whom appear to be small
businesses (see attached list from Sierra Digital Communications).
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The IRFA considers few, if any significant alternatives to reallocating the entire 31.0-

31.3 GHz band to LMDS use. The IRFA considers an alternative to placing LMDS

operators in the 31.0-31.3 GHz band. It does not suggest any alternatives for the incumbent

licensees in that band.

The Notice and the IRFA make it clear that the incumbent licensees operate on a non

interference basis. It is also clear that, according to the Commission's rules, such licensees

have no rights to protection from interference from other licensees. Stating this fact does not,

however, relieve the Commission of its duty to consider significant alternatives to its rule

under the Regulatory Flexibility Act. The Regulatory Flexibility Act requires agencies to

"find significant alternatives to minimize the impact on small entities".8 All the IRFA has

done is to state the effect of the existing rules.

c. A Shared-Use Plan for the 31.0-31.3 GHz Band Would Meet the

Requirements of the Regulatory Flexibility Act of 1980.

As mentioned above, the Office of Advocacy understands that several of the

commenters are in the process of developing an alternative that would both minimize the

economic impact of the proposed rule and achieve the goals of the Commission's proposed

rule. By embracing such an alternative, the Commission would meet its obligations under the

8The Regulatory Flexibilty Act of 1980, Pub. L. No. 96-354, 94 Stat. 1164 (1980), §
603(c), 5 U.S.C. § 601, et ~., § 603(c)
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Regulatory Flexibility Act to take "steps ... to minimize the significant economic impact on

small entities" of its rule. 9 The Office of Advocacy strongly urges the Commission to

explore this alternative and incorporate the results of such negotiations in its final report and

order. To the extent the Commission can assist the parties in arriving at a mutually agreeable

outcome, it should lend its weight and authority to such a process as well.

CONCLUSION

The Office of Advocacy believes that the Commission should not allocate the entire

31.0-31.3 GHz band exclusively to LMDS use as proposed in the Notice. It should instead

encourage and assist the parties to arrive at a mutually agreeable settlement that would meet

the Commission's objectives in the this proceeding.

Respectfully submitted,

9Id. at § 604(a)(5).
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DMler Plt01l,n-AX

ADE TecbDoJosy Pty. Ltd. PhClllO 01l-61-3-9S43-2677
Bill Andersen. FAX 011-61-3-9543-5582
2 Dublin StreIt
Bait Oakleiab. ViClOria
AUSTRALIA 3166
Ariellndultries . PbCllle 505-522-6652
Alfred M. Perez FAX 505-522-5750
2120 Ardis
Las Cruces.N~ Mexico
88001
Bits md B)teS. Inc. Phone Sl0-945-09B7
Sam Ramani FAX 510-933-3664
1350 Carlback AYIlDue. #100
Walnut Creek. CA
94596
Califomla Microwave Corp. PhODe 401-752-8900
Jerry VIttJUS FAX 408-743~770

1143 Borregas Awnue
Sunnyvale. CA
94089
CCS CommunicatiCIDI Ply Ltd. PhCXle 011-61··3·9388·2318
Tom G1I:ttauer. FAX 011-61-3-9388-2266
15 Albert StIWl
Bl'UDlWick East 3057
AUSTRALIA
Comint. Ltd. Phane 011-972-3501-0191
B1iezer Horowitz FAX 011-972·3503-7447
42 Rem.. Street
TelAviv. 61033
ISRAEL
Commpare. Inc, PboDe 408-462-4689
Per Skullltad. FAX 40S-5anle
2050-A WbarfRoad
Capicola. CA
95010
COIDI11W1icatiaD Systems Group Phclae 510-426-1280
AlPfehz FAX 510426-9361
5430 Corte Paloma
Pleulntan. CA
94566
Comwave Tl'ID.IIIIilliaa Syst.• IDe. Phoae 716-822-3692
RayRabb FAX 116-822.Q795
1971 Abbett Road
Buffalo, NY
14218
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Computer Alliance PhaIle 011=271-62851SO
HeDdri VIDter FAX 011-271·-6285166
Midline Park. Unit 2
Comer Richards & LeRoux. Drives
Midnnd,
SOtmf AFRICA .. -

COInItat Communications Phone 508.750-8181
lack Davis FAX 508-7504462
5 Cherry Hill Drive
Danwrl, MA 01923

Comresr: tnlttull1lilJts. Ltd. PtlCme 613-226-2301
RiekBrand FAX 613-226-2371
80 Colanude Road
Nep8lll. Oatario K2E 7L2
CANADA
FMA.1OCi1tel PboDe 407-85 1-5710
BiUMcClain FAX 407-851-5716
5927 Anno Awnue
Orlando FL 32809
PM Auociates Phone 561-746-2996
Don Kehr FAX 561-746·3038
810 Saturn Drive, #21 Pager 561-885-t 120
JUDiter FL 33477
G.D.I. PhQllO 702-345-8000
Prank Ribelin FAX 702-345=8010
200 Intentate 80, Exit # 1
Verdi NV 89439
Jim Weldon ~lOCiatea Phone 907-0688-0422
JimWeldaD FAX 907-688-0422
PO Box 773271
Eagte River, Alulca
99577-3271
Lan-Tech, Inc. Phone 602-894-4000
DaJTell HumiItoD. FAX 602-894-4056
1625 W.UDivenity Drive, Suite 173
Tempe, Ari.raJa
85281
Pacific Communicatioas PhCDe 408-167-7628
Ricbard S. Nelson FAX 408-683-0139
14925 Quito Road Page 408-397-5339
Saratop. CA
95070
PaeW_ Telecom Phone 808-682-5266
Mark Swalinkavicb FAX 808-531-6463
91-238 Kal... Blvd. #. 100
..... , . HI96707
Yoddei&h Engineering Sales Phone 410-876-7424
George Hobday FAX 41O-876~620

2036 Sbreewley lAne
Finksbur2. MD 21048-1310
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ProNet, Inc. Phone 919-711-7711
Rick StarliDa FAX 919-782-2987
3200 Glen Royal M.t Ste 100
Ra1Iiab. NC 21612
R-Systems Phalle 404-366-8872
Jim IUd DaIDa Rodprs FAX-Same
990 LoqleafDrive Pap 404-698-3130
FOIWt Park. GA 30050
RFT Pbcne 203-866-04283
Lambert AlaaDder FAX 203-831-5796
16T-.,1ace
So.N •• CT 06854-4613
TELCOM Phone 80S-981--8oo8
Joe Dehorty X.-404
341 Irving Driw. Suite B FAX 80S·98l·BOll
~CA
93030
Tl'IIIIformatioo Tecbniques. Inc. Phone 216-243-9033
Peter Bonk. PAX 216.243-9045
7SIS Pearl Road
CIevUnd, Ohio
44130
W...-.c:~, Inc. Phone 602-948-4484
CbriIRadidte. FAX 602-998--8701
13402 North Sc:atudale Road
Sc:attsdale, Arizcna
IS2S4
Wirelcl. Synergiel P 904-4S8-5400
JeIn Woods F 904-458-9944
423 Buoker Hill Drive
P..leola. FL 32507


